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The Honorable Bill Emerson
U. S. House of Representatives
2454 Rayburn House Office Building
Washington, D.C. 20515-2508

Dear Congressman Emerson:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission came to recognize, however, that
further consideration of this problem was needed. Consequently a
Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. I have enclosed several releases that describe the
changes that the Commission has adopted.

·The changes are of two types. First, there is relief that
is purely administrative in nature, i.~., is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area.
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Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.

Sincerely,

I ,/
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.. //~

Reed E. Hundt
Chairman

Enclosures
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The Commission today announces ies adoption of interim rules
~o govern cost of service proceedings initiated by cable
operators. The Commission ancicip&tes that most cable operators
will set rates by applying the revised competitive differencial
approach announced coday, rather chan through the cos~ of service
approach. It recognizee, however, chat the cos~ of service
approach may be appropriate for so.. operators. The incerim cost
of service rules are carefully d.signed to ensure that
subscribers are charged reaeonable rate., and that cable
operators have both the opporeW'1ity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

Cost of service proceedin.CJe _y be elected by cable
operators facing UDU8Ually high coeta. Thoae operator. will have
their rate. baaed on. their allONable eoata, in a proceeding based
on principles siailar to thoa. that govern coat-baaed rate
regulation of c.l....... <:Q8IINIIli.... ODder tlUa _tbod.ology, cable
operacors may recover, th2:'ou9b tile race. they cbarge for
regulated cabl. "",ice, their nozwal operatinCJ expen... and a
reasonable retw:1l OIl inveat_Dt. , _

••••I_._ta~"~""'e

"rt' nS-.J., ~t IlID8ftiIm& 't'''''W: To be
includec! ~ or.putL1 ..rvice,· the lugeac: cc.llpOaent of
the raCeba_, pl..c ..t be uaed aD4 uaeful in. the proviaion of
requlated cabl. _rric:e, aDd I'IlUaIt be the re.w.t of prudent:
investment. C1DCler tJIeM Itandarcbl, the plant must directly
benefit the subecr1ber and may not include imprudent, fraudulent,
or extravagant outlay•.

Modified Qrigipal COlt Valu.;iog: Plant in service will
generally be valued at its cost at th.time it waa originally
used to prOVide regulated cable service. In order to permit a



simplified method of cost valuation in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
val~e are presumptively excluded from the ratebase. The
Commlssion believes thae., in mose. cases, excess acquisition cases
such as "gOOciWlll" represent the value of the monopoly re~ts :he
acqulrer hoped :0 ear~ curlng the period when the cable system
Nas effectively an unregulated monopoly. These monopoly rents
would not be recoverable from customers where effec~ive

competition exists, the touchstone for rate regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based showing to
rebut a presumption of excluded acquisition costs. ~he\,

Commission will consider such showings under certain .~

circumstances.

Additions to Original and Bogk QQ.ts: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operator. may have incurred stare-up
losses in the early years of operating their ay.tem.. The
Commission will permit· reasonable start-up 10•••• to be add.d to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year .tart-up period and amortized
over a period no longer than fifteen y.ar.. Certain other
intangible acquisition costs above book value, including costs of
obtaining franchise rights and some scart-up organizational costs
such as costs of cU8tomer lists, will also be allowec:i. Other
intangible acquisition costs will be pre~1vely disallowed.
Carriers may challenge this pr••~ion, bowever, by .bowing a
direct relationship between the co.ts incurred aDd ben.fits to
customers.

Plane; qpMr Gsw'1jruce;iAD: Valuatioa. of ·plant ~r
construction- will use a traditioDal capitalization ..thod.
Under this approac::b., ,laDt UDder caD8Czv.c:tioa ia exc:lwMcl fZ'Ola
the rat.c.... The ope&"atorcapital~.".. a11o-race for~
used during coutzw:cioa (AJ'ODC) by i.Dcludjag. it 1D tile COft of
construction. .... ,lut ia placecl iDeo "'''ioa, ella regu1aeecl
portion of tM COtIC of cOIUItruceioa., iAcluctiDg APUDC, i. included
in the. rat.... ... recover.d through depreciation.

_.~ .

CUb !prist. C=iCa1 : "The C~asion expects to allow
operators flexibility in cbooaing a ..tbod o~ det.raining the
costs of fundiaq day-to-day op.ratio.. , .. ellbocl1ed in cash
working capital. aecaue cable operators gecerally bill for
regulated service. in advance, the C~.aioawill preau.e zero
cash working capital. Operators may u.. one ·of .everal methods
for overcoming this pr.sumption, including the Simplified Method
for telephone carriers in Section 65.820(e) of the Commis.ion's
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Rules.

Other Co.ts - Excess Cagacicy, Cosk Qverruns, and Premature
Abandonment: A cable operator may include in the ratebase excess
capacity that will be used for regulaced cable service wichin one
year. Cost overruns are presumptlvely disallowed, but operators
~ay ove~come this presumptlOn by showing that che cOSts were
~r~de~~~y ~~curred. Costs associated with premature abandonment
of plant are recoverable as operating expenses, amortized over a
term equal co the remalnder of the original expect.ed life.

Permitted Exp.n•••

Ooerating Expenses. The Commission adopts sta~~ards that
will permit operacors co recover che ordinary operac'ing., expenses
l.:1curred in the provision of regulated cable services. .\

pepreciacion. The Commission will noc prescribe cable
syscem depreciacion rates, but will evaluate che reasonableness
of depreciation rates submicted by cable operacors.

Taxes. Corporat.ions may include an allowance for income
caxes ae the statutory rates in their cost of service showin~s.

Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

bte of aetuzn

The Commi.sion establishes an interia industry-wide race of
reCurn of 11.25' tor preaumptive u.e in cable cost ot service
proceedings. It solicits comment on whether this interim rate
should be made permanent .

..~. DeYelo,_.t: aM Cost: .....I:t:

As;;c;gunIj,1. '7.1£7779Ij,: ~ ceni..lOll adopts a ._.ry
list ot accov.at., .... require. cable 8Y8t- openton to -..ort
their co.t of _wi_ scudie. with a r ••.~:r..·.of .their~,
expe__, ... illY.,g. c:. pur8UUt to tMC liat: of acc:ouat.. The
C~.sioa al.- ....... to ••tabli.b, aft.r further .t...
de.crihecl 1Il eM fllrSlwr IpCic;;., a UIlifora syat_ of aCCOWlts tor
cable operaton. ~ wU,form .yst_ of aCCOWlt. will apply only
to operatora Cbat: .lec~ to ..t rat.. ba••d on a co.t: of ..rvice
showinV. A UD1foZ'a syat.. ot aCCOWlt. will eIUIure that operators
accurately aDd coaai.tently record thair reveaue., operatiDg
expenses, depreciation expelUles, and. inve.c.ent. In r.aching
this decision, the C~s.ion note. that accounting records will
serve as the principl. source ot info~tion on cable operators
that elect cost of s.rvice regulation and a uniform system will,
therefore, help keep variations in accounting practices from
unduly complicacing cost of service proceedings.
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~ast Allocation Requirements: The Commission adopts cost
allocation rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form either ta the equipment basket or ta one of five
service cast categories: basic service actiVities, cable
programming service activities, other programming service
aC:lvlties, other cable ac:ivlties, and noncable activities. To
:~e ex:e~: possible, costs must be directly assigned to the
~a[egory :cr ~hlC~ the cost is incurred. Where direct assignment
~s not possible, cable operators shall use allocation standards
~nccrporated in current Section 76.924(e) (f) of the Commisslon's
rules.

Affiliated Transactions: To keep cable system operators
from engaging in improper crass-subsidization, the Commission
adopts rules governing transactions between cable op~raaors and

..Itheir affillates. .

Procedural KequireaeDt.

Thresbold Requirements for a Co., of Service Showing: There
are no threshold requirements limiting the cable systems eligible
for a COSt of service: showing, except for the two-year filing
interval described below.

Historic II.t Xear: Cost of ,.rvice 'bowing. ,hall be based
on a historic test year, adjuseed for known and measurable
changes that will occur during eh. period wben the propo.ed rates
will be in effect. The test year .bould be ehe la.e normal
accouneing period. In the ca.. of Dew syIIe_ for which DO
historic data i. available, a projec:1:ed t ••t year may be u.ed;
the assumpeions on which ehe projeceed t ••e year arl ba.ed will
be subject to car.ful scrutiny.

co.t of SUXw rilipq IAS:ernl.: Aft.r rat.. are s.e und.r
a COllt of s.rvic....roach, cabl. operacon _y noe fill • new
cost of servic. .1MIwi.rlg' to ju.tify IleW rat.. for two years ab••nt
a shOWing of special circ:wutADc~!.

Cg'; 9f ..".. 'Pm: The Ca i ..iaG •••• a fon
uHCl by cable~ uJciag co-e of ..me. .boriDp.
Coaai.••ioll .cae.. tllat this for- will be arade available
electronically .. aooa a. possibl•.

Kar41h iP em'.: In individual c...., the CO_i ••ion will
consider the Deed for special rat. rali.f for a cabl. operator
that' demonserate. that the rae.. He by a co.e of .ervice
proceeding would coaatitute confiscatioD of iave.e-.at ADd that
some higher rate would not repre.ene .xploitation of CUltomars.
Ihe operator would be required to .bow ehat unle.. it could
charge a higher rate it would be unable to naaintain the credit
necessary to operate and would be unable to attract inve.tment.
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The operator would also be required to show ~hat its proposed
rates are reasonable by comparing them to the rates charged by
similar systems. In considering whether to grant such a request,
the Commission will consider the overall financial condition of
the cable operator and o~her factors, such as whether there is a
~ealisc:c threat of termination of service.

Small Systesu

The Commission adopts an abbreviated cost of service form
:or use by small systems, to reduce the administrative burdens of
cost showings for small system operators. The information must
be certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of aCOpu~ts
requirements.;

Stre.-lined Co.t Showing for Upgrad••

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rat.s by the amount of the net change in costs on
account of the upgrad.~ Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

n. Izleeative t1pp'a4. PlaD

The Commi••ion annoUDces an experi..ntal incentive plan that
provides subscribers with asauranc.. that rate. for current
regulated service. will not be increased to pay for upgrade. that
are not needed to provide their current service. and provides
cable operators with incentive. to upgrade their ayst... and
offer new .ervic... Specifically, opentora will be given
substantial rate flexiltility for SOlIe ..c:.bli.bed period of time
in setting rat.. for Dew .ervice.. Openeon that elec:t to
operate under t~ pl_ will ca.ait to '_iAtainiDg rate. -for
eheir current regulated ..rric.., ;:~lu4i"9 the ba.ic ..nice
eier, at th.ir CUE....c 1....1. Opencon UtlO will carrie to
maintainiag ae 1__ eM _ 1.".1 aDd ~iey of Mrrice,
including eM-~_ quality of their c:uri:eDt regulated
service••

Operaeon~~ C~i••ion approval before .etting rate.
for new ..rri.ee. ....-at to the plan. New s.rnce tier.
compr.i.ed of new pl'Glr ring a. well a. new functiolUl that can be
used with exi.tiDg tier. are eligible for this plan .. loag as
they are available and chargeable on an unbundled ba.is from
existing services.

The plan seeks to give cable operators a strong incentive to
invest in their networks and increase the services they offer to-
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invest~ wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates similar to those in
competitive markets. As in competitive markets, customers are
procected from monopoly rates for established services, but
enc=ep=eneurs ~ho successfully introduce new produces or improve
che eff:ciency of their operations are rewarded through higher
prof i::5.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as df e~e
effective date of its cost rules.

Further Notic. of Proposed Rul~ing

Pending completion of cable system cost studies and the
development of experience through the cas.-by-ca.e evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules

'should be adopted as permanent.

Among oth.r issu•• , the Cem.is.1on ...ks comment on whether
11.25% is an appropriate rate of return &ad oa whether it should
adopt an averag. cost schedule app~ch for .-all ayst..., and
possibly for larger sy.t.... a. well. The CO_i ••ioD delegates
authority to the cable Services Bureau to obCaiD detailed cost
information froa cable operator. to help ex--nae this approach.
The Commission alao s••ks further data, aaalyais, and ca-nt on
whether to include a productivity fac~or in addition to an
inflation factor in the benchmark/price cap f~la. Based on
the current record, the Commi.sion propoaes a 2' productivity
factor.

The unifona .,.c- of acCOWl&, p~.....d by the Cc_iasion in
the f"MGMr .a. 18 derived in puc in. CM IIY8C- C\1ft'8Jltly
UMcl by the c~ 1_:fAa for telepboae calli.Srt.. (He 'are 32 of
the Coml_iGa'. nlM), but the Co .t..iaa •••u to aillplify
tbo_ rul..-,..." .,ert~ to the cable i~.uy. The C:O-i.sion
reque.t. tJIaC 1~J:y group. work with CCI i _ion staff to
develop a pal..... uaifom I syse.. of acc:ouats, with a view
towarda ca.pletioa of a tentative propo••l within lao days. The
Commis.ion will theD solicit cam.enta f~ int.r••~ed pareies on
the proposed unifortll system of accounts before adopting a final
version.
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EXECUTIVE SmlMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed R~lemaking

MM Docket No. 93 -266 '\ \,

The Commission today adopted a Second Order on
Reconsideration. Fourth Report and Order. and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous b~nchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. ~he modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive DiffereDtial

The Commission's revised co~titive differential is based
on a strengthening of its statistical aDd ecoac.ic model for
estimating the difference between rates charged by noncompetitive
systems and sy.te.. aubject to·eftective cc.petition,· as that
term is defined in the 1992 Cable .kt. The Cent ••101l's .-odel is
based on a 8Ur"I'ey of iDdustry rate. coDduc1:ecI.by Co_i••ion staff
in the winter of 1"2. The coalpetitive 'cI1ffuwatial· repre.ents
the Ca-a1s.lon'. betlt determination of the average ..,unt by
which the rat•• cbaJ:gec1 by a cable operator not subject to
effective ca-petition exceed "reasonable- rates.

,

~n response to ca.ments made by petitioners on
reconsideration, and 'upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised

(over)
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the phased ~mplementatlon

program described above.

In addition, the Commission revised its economic analysis to
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed t~e \
competitive differential by simply averaging the data f&~ all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commission will issue fOrm8 upon r.l.... of "he Order
for use in applyiDg the r.vised co-petit1ve diff.rential to rates
of regulated cable qat... It also will help operators apply
the r,vised ~DCb='X'k foraul. by making cable service Bureau
staff available to aaawer questions and by distribution of a
computerised spread sheet.

Purt:her Ccillpetitive Rate Ilollbacm.

~nder the Commission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
Commiss: In also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the tanchmark
after subtracting the 17 percent competitive differe~tial from
their September 30, 1992 rates or reducing their rates ~o the new
benchmark level). The phased implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

While the Commission collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's·cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction -deficit- will then be offset against any
inflation adjustment pending completion of the cost studies.

Th. Pric. cap aoverniDg Cabl. Service Rat••

Calcul,;iop of Ixt.mal CO,t.. In addition to revi.ing the
benchmark fonaula aDd the cOGlP4ttitive differential u.ed in .
setting initial regulated cable rat•• , the Cb i ••ioa adopted
rules to st.plify the calculatioDa U8ed tb .adjuat thole rates for
inflation aad ext'ZDaI costl in the future. Under current rules,
operators ..y adjUit their regulated rat.s anaually by inflation
and up to quarterly by the net change in external co.ts. Any
change in external costs must allo be measured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate'adjustments, the Commission has separated the inflation
adjustment from the external cost adjWltment. This refinement
will reduce the administrative burden aSlociated with seeking a
rate increase. A form to be relealed with the Order will set
forth the specific steps for making these calculations.

I
)
r

1*I '
I

I
I
I
I
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Copyright and pole Attachment fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attac~ment fees.

"A La Carte" Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditions 'owere met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission'S rules;
whether an entire regulated tier has been eliminated and turned
into an Ita la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channeli
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Ca.mission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the pac::kap have traditioaally been offered on an "a
la carte" b_sis or whether the subscriber is able to select the
channels that cOllllPr1s,e the "a la carte" package. " A 1a carte"
package. which an fOUl'ld to evade rate regulation rather than
enhance subac:riber cbaice will be treated "as regulated tiers l and
oPerators eagagiag in such practices may be subject to
forfeiture. or oebar sanctions. This process will be conducted on
a case-by-caae basis.

The Commission also lifted the stay of, rate regulation for
small cable systelU, which were defined as all systems serving
1,000 or fewer subscribers. Thus I as of the effective date of
the Commission'S new rules, noncompetitive, small systems will be

(over)
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subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulatnry burdens, particularly the equipment cost calculations,
that rate regulation imposes on small systems, the Commission
also adopts two types of administrative relief :or small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for Unbundling
equipment and installation charges, and permitted a simple
across-the-board reduction iL each individual regulated rate
separately billed by the operator. This relief allow~ operators
of such systems to reduce their overall rates and the ra6e for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

i
\

I
I

Second, "the Commission decided to permit larger operators of I
small systems to use the average equipment costs of its small !
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of ...11 systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for ...11 sywt... by developing
an average equi~t cost schedule tbat CaD be WIed by all ...11
systems to unbundle their equi~t aDd i.D.8tallation revenue. and
rates. The co.t sc:h8dule will be ba8ed OIl iDcIu8try-wide figure.
derived, frca the 0= i ••ion'. coat 8UrftY\ (to be coaducted over
the next··~twelve to eighteen IIIODths.) SUcti. a aclledule will
ultimately be made available for use by all operators as part of
the Commission's efforts to simplify its procedures.

AdjUlltllea.ts to capped bte. for
Addition and DeletiOD of Cb-nnels

In the Fourth RePOrt and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in

0rdlf, the C~ssion also adopted
rate. when channels are added to or
This methodology is similar to the

the Third Further NPRM.

(over)
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
r~:lect the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
regulat~d channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operators to determine rates when new programming
services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving c~annels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. cable operators will use
an FCC Form, to be released with the text of the Commis.ion
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

AdjUlt:iIIg Capped. aat:.. for cabl. Syat_
~ Mor. 1'baIl 100 "'.8n.l.

Finall}"l in tbe rifth 1pC;U:'~QC blIJaMd BpI·rlsing, the
Commission s ••ks caruteat on wbetherit abould ••tablish a
benchmark metboclology.\\for adjusting c:apptId rat.. when a cable .
system carri•• mo~ tti&n 100 regulated channels, and if so, what
that methodology should be.
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Executive Summary

THIRD ORDER ON RECONSIDERAnON IN CABLE RATE REGULATION
AND TIER BUY-THROUGH PROCEEDINGS \ '

(MM DOCKET NOS. 92-266 AND 92-262) ~

Today the Commission adopred a Third Order Q8 'sejdeprinn in MM DOcket Nos. 92
266 (Rate Regulation) UI1 92-262 (Tier Buy-1bIoup Provisioas). Imptememation of
Sections of the Cable Tefcvision Consumer PnMctioo IDd Competition Act of 1992.

This notice summarizes the actions taken in the Ibjal Order go RIcoDSidetJtion.

1. .The 1m Cable Act provides for rep"erioa of caMI S«Yic:a wIIere a cable system does
not face -effective COIIIPlliliDII.· aDd die AI;t. pIO"i'.... Ip.ciftc for d.nn;ninl
wbicb SYSUIIDS flee e«tclIi.. comperi'.... 1'bI en. CGlllpelilioa wbere
tbere is at .. 0.- 11111 iN -...:"" I ••iDe pnMlIIr .. IIM_ It lear 50~ of the
houseboIds in die ftw:tin ... aDd It ... Ij~ of tbIl11NlItoIds in the fnacbise area
subscribe to such alt.emldvc servic:e(s).

The itemldoplld,today .... die Qa • i.'s ..... for <jnJ.'IIi,. die ptWIoce of
effective competitioIl. • _,1IIIl on Aprill. 1993. ill die follow.. ways:

• me -..call. til fill (I ..... Z r'd t I Jir:ua.1I will. "_i••reel oa a
amw......... 1191 he ilk_rr',lSS. _ .............. ..,
-tq;t t ..'01" dill otter IXOP .p. to tit,..~ of die bcIaI.1nIds in
the trw )'PI .... be iDcluded ia dIiI~..... _m......:
• sin ."111 A n T~"" S,I1I_ (SWATV) ..~T..-oa
Receiw 0IIIr (1'YIO) IIIIIIcribenIIi ia ...-, .... be caw_ ,....ny,

. toward IDI1'1" die U~ -. siDce sareWte senice is .-nUY avail..... from at least
of these c:omptemene." sources; and
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1. This Order clarities that. for pwposes of aU three pans of me 1992 Cable Act's
definition of effective competition, housing units dw are used solely for seasonal, occasional
or recreational use sboulcl not be counted. Therefore. a system wiJI not be exempted from
rate regulation as a "low penetration" system if me reason for me low penetration rate is that
a large nwnber of the households are unoccupied.

3. With regard to the 1992 Cable Act' S requirement that cable operators have a rate
strucrure that IS uniform mroughout the cable system' s geographic area. the Order reaches
the follOWing deCisions:

• cable operators may offer nonpredatory bulk discounts to multiple dwelling units
(MDUs) if chose discounts are offered on a uniform basis to buildings of the same
size with contractS of similar duration. Races cannot be negotiated individually with, \

MDUs; '\ ~\

.. cable operators' existing contraCts with MDUs are grandfathered to the extent chey
are in compliance with rate regulation; and

.. the uniform race suuaure requirement applies to aU franchise areas, reprdless of
whether me cable sys=t is exempc from rue replatiOD because of tbe pteSeIICC of
effective competitioll. 'Therefore. a cable operarot c:IwJiDI competitive ru. wbere it
is SUbject to effective competition is prohibired from cbarlial higber cares elsewhere.

4. The tier buy-cbroulb provision of r.be 1992 Cable At:t prohibits cable operuon
from requirin. subIcriben to purchase aIIY'IIiaI odIIr.. die bIIic ..--.ice tier in order to
obcaiD access to prop. tc oft'ered OIl a per'" I or .......1IIl basis. Tbe Older
affirms tbal Chis provisioa lpplies to all cable 51_. includiDl tbose dial are DX subject to
rate regulation.

5. This Order foIlowiDIlIC&io.- widl repId to die process of cenifyiaa
local fraachisq lIIdIoIideI to cable service:

• it atfirmI die Ca i.,.dlw:i_ -. It dIiI in ... die nnm. it
will DOt .-tjMI..... over basic CIbie ,..-.,ice fraldi'" IIIIIIDridII !lave
chosen DOC to ...*=~ .,
• it ......0, " l.'s dill ......... dIM frtIIc4Ii:riIII aadIlorideIlll'n,. to
have _ 0 . d. fli 1_ buic rIMS _ .....dial proceedI from tbeit
fnnc:b_ .. will ..CIMI' die costs of rare~

.• it allows trw:1IiJiIII IIIIborities to wau-rily widldraw r.beir ccniftcM _ if they
determine tbII rail ~Iecioa is no l~ ia .. beIc __ of local callie
subscribers aDd tbey have received no consideration ine~e for meir decision to
decertify;



• it affU'IDS tbe Commission I s jurisdiction over basic races when a franchising
audlority's certifICation is denied for lack of legal authority or for failure to adopt
regulations consistent with the Commission's rate rules: and

• it allows a franchising authority [0 cure any nonconfonnance with the
Commission's rules that does not involve a substantial or material regulatory contlict
before the Commission revokes its certification and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authorities' basic
rate regulation:

• establishes procedures Whereby the Commission will make cost determinations for
the basic service tier, when requested by local franchising authoritid. in~ effort [0

.I

assist fraftChising authorities whose limited resources may preclude conduCting cost-
of-service proceedings:

• afftmlS franchising authorities' right to order cable companies to provide refunds
upon a determination that basic tier rares are unreasonable;

• clarifies tbal fraDcbising authorities may del..- rbeir rare n:p1ation
responsibilities to a loea! commission or ocher subonIiJIare eadty. if so awborized by
state aDdIor local law;

• affums-rbe C.....iaioll·s decilioa,. adtIe opII'MDI'S may DOt earer iDID
settJemeac ".M.acs widI fA.:"" l.afridll 0 die scope of die
Commissina's ,. ........... bal ... dill die may sripllMe to III)' fICtS for
which theft is a buiI in me record:

• clarifIeS dill tnac.... audIoriIies ......... 10 requ_ iDfonDIdoa. from
the cable as--r.•lds, ,....•., iIfIm 1r...... -.II.tly
oec I liMY 10 Ii .1 by .. c:ItII D'.~ 011 PcnI 393 IS
weD IS a..-of._ _Un. die
Comm__'S pe 11IIt die CCIIIftt d '1iJ of ..., iIifGnNtFoIl
by defenn; . I dill _aDd local ..... will ~__:

• cllriftll_ ...__ tnwIIiJa __ CIIDII•• tt u a pIIW" • of poss
reve_....Dr 'til IIIIIIlDriIieI ... pc III."" 0MpI]W•• of fae 1M- lees
to callie Gil H.7n.. ...at fIom Ibe callie op ·s lIIWIy-di • iri.........

~e.-... id tit (or ilIow cable opIIlIOrS to cIedIW:t sucIl owqIa"'" from
. future p&ymeIIS);

• remilMtt tr.:.... audIorities tbIc rilly may i..- forfeiaua UId ftDIs for
violations of tbeir rules. orders. or decisions. iDctudinl die failure to (tie requarcd
information. if penDitted under state or local law~ and

- 3 -



• modifies cbc Commission' s rules to require that cable operators comply with
f~u., audtorities' requests for infonnation. as well as those rpade by the
Commission.

7. The Order takes the foHowing actions widJ. regard to Fonn 393 (filed by cable
operators with their local franchising authority once Wt authority has certified [0 regulate
cable servIce. and with the Commission in response to a subscriber complaim):

• mfonns franchising iuc.horities that. if a cable operator fails [0 file a Fonn 393.
(hey may deem the operator in defaUlt. find that the operator's rates are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction;

.. intonns fraacb.i.sing aumorities that they may order a cable opera~r tQ,file
supplemental information if the cable operator's fonn is facially incomple~ or lacks
supporting information. and the franchism, aur.hority's deadline to rule on the
reasonableness of the rares will be suspended pending the receipt of the additional
infonnation;

.. prohibits tilillp OIl anYlbiDl bur an official FCC Form 393 or a photocopy, orders
cable operatOrS tbac have filed OD a DOII-FCC form with tbe Commission to refile OD

an official form wiIIUa 14 days after £be e«ecave d.- of tbis Order. aad eaddes tbe
franchisina autbority to similarly order a refiIiIII by a cable openror dw has filed OD

a non-FCC form widIiD 14 days from £be effective clare of chis Order; aDd

• reminds' frHclail,,1UIborideI dIIl_ baw ditcNdo8 fA) resolve~DS or
ambiaum- fI irMioII of dill 1 pmcea fA) iIIdividuaI
ctrc:umm -. if OIl ." Ill. die QoIruniaioll will defer to tile
fraocbisiq auIboricy's dlcisioa if supponed by a ...,.... basis.

8. The Order to ' I' fA) -. wIJIIJI r-.. cab&e openas
disclose cosrs aid' MM,· '"far m' .,... oa a rep.l
basil may advenite a r-. of ICGIII fGC:II prices. witboat deli-Ii. tbe specific fees for
each area. ' -

9. I.......... I ClIMe ............. pI..I".1 .....lic. or vioIMioas of me
CommisIioIl'. ,.ar' "M" del' buy-cbroulll ptOIIiItiIiae. IUCb as:
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• cbatIiDI for services previously provided widlout extra charge
(e.g. rowiae services. program guides) ua.Iess me value of that service. as now
reflected in die new charges. was taken out of their basic rare number when
calculating the reduction necessary to establish reasonable rates.

• assessing downgrade charges for service packages that were added without a
subscriber's explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the states have concurrent jurisdiction to rquIare cable operators' negative option billing
practices and that the 1992 Cable Act does not preempt the states from regulating those
practices under stare consumer proteetion laws. \, '"

.\

11. The Order makes the follOWing determinations with regard to equipment and
installation:

* the rate-settinI process already retleca protDOCiollal COIlS aad seasonal maiDreDaDce
costs; therefore. rares may not be~ to reflect such COSIS; and

* no special scblduJe for calculltioll of cbIries for bailie wiriDI is aeeded wben dw
wiring is offered for sale to subscribers upon cerminarioa of cable service.

Action by me Commi"ioa Faary 22. 1994. by Tbird Order on
Reconsideration (FCC 94--->. C!IaimIID Huadt. (etc.]

-FCC-

News Media OJ n. II: ICINa W_ or s.. SIIIIt • (201) 632·.5050
cm&e s.m.. .. I ('(I .....: AlJl.y J. ZoIIov • (102) 416-0101111d Julia

&viM_a at (202) 416-1170.

"
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BILL EMERSON
""EMBER OF CONGRESS

8TH DISTRICT, MISSOURI

HOUSE COMMITIee ON
AGRICULTURE

HOUSE COMMITIEE ON
PUBLIC WORKS AND TRANSPORTATION

Dear Mr. Chairman:

Earlier this year, I wrote to the Federal Communications Commission (FCC)
urging you to alleviate unnecessary regulatory burdens created by the 1992 Cable Act on
small cable system operators. The Commission responded by staying the effective date
of the rate regulation rules for cable television systems with 1,()()() or fewer subscribers. I
appreciate your prompt attention to this matter. Your action enabled many small
businesses to continue to provide quality service to their customers.

At the same time, the Commission adopted a Further Notice of Proposed
Rulemaking (FNPR) to obtain further comments on possible rate changes to mitigate the
burdens of rate regulation on small systems. However, since issuing the FNPR on
August 10, 1993, the Commission has yet to define a regulatory framework for
small systems. Instead, the Commission increased the burden for small system operators
by extending the rate freeze to February 15, 1994.

The Commission's failure to act on this matter is creating a great deal of
economic uncertainty and hardship for small cable operators trying to make critical
business decisions. Plans for plant upgrades and service expansion are being put on hold
while cable operators wait for the FCC to define how they will be regulated. Ironically,
the FCes inaction is hurting the very people the Commission is directed by law to assist
by alleviating the "administrative burdens and cost of compliance for systems with 1,()()()
or fewer subscribers."

In my previous letter, I offered several suaestions to alleviate unnecessary
burdens for small systems. I again urge the Commission to complete the FNPR with
regard to regulation of small cable systems. The Rulemaking should:

Permit small operators to justify their current rates based on
a simplified net income analysis;

Permit small operators to increase rates to the benchmark cap;
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Authorize small operators to base rates on the bundling service
and equipment charges or the costs of the equipment based on industry
averages;

Allow small operators to pass through rebuild costs;

aarify that the customer service requirements do not require small
operaiors to maintain local offices in s~rvice area community;

Provide relief based on the number of subscribers in individual
franchise areas;

Identify the size of the small cable businesses needing relief;

Adjust the Commission's benchmark's for fixed headend and low density.

I believe that taking these steps will enable small operators to serve their
subscribers efficiently, while simultaneously maintaining the Act's consumer protections.
I urge the Commission to act promptly on this matter.

;;:<elY,_,~
t B~SON (}-.----

Member of Congress
BE/dl


